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code appeal (see 5.102(a)(1)). Such no-
tices shall include the procedures and
the deadline for interested parties to
file and serve arguments concerning
the appeal.

(4) SBA’s OHA will dismiss sum-
marily an untimely NAICS code ap-
peal.

(5) NAICS code appeals are filed in
accordance with 13 CFR 121.1103.

(6) Upon receipt of a NAICS code ap-
peal, OHA will notify the contracting
officer by a notice and order of the date
OHA received the appeal, the docket
number, and the Administrative Judge
assigned to the case. The contracting
officer’s response to the appeal, if any,
shall include argument and evidence
(see 13 CFR part 134), and shall be re-
ceived by OHA within 15 calendar days
from the date of the docketing notice
and order, unless otherwise specified by
the Administrative Judge. Upon re-
ceipt of OHA’s docketing notice and
order, the contracting officer shall
withhold award, unless withholding
award is not in the best interests of the
Government, and immediately send to
OHA an electronic link to or a paper
copy of both the original solicitation
and all amendments relating to the
NAICS code appeal. The contracting of-
ficer shall inform OHA of any amend-
ments, actions, or developments con-
cerning the procurement in question.

(7) After close of record, OHA will
issue a decision and inform the con-
tracting officer. If OHA’s decision is re-
ceived by the contracting officer before
the date the offers are due, the decision
shall be final and the solicitation shall
be amended to reflect the decision, if
appropriate. OHA’s decision received
after the due date of the initial offers
shall not apply to the pending solicita-
tion but shall apply to future solicita-
tions of the same products or services.

(b) SBA’s regulations concerning ap-
peals of NAICS code designations are
located at 13 CFR 121.1102 to 121.1103
and 13 CFR part 134.

[856 FR 11758, Feb. 27, 2020]

Subpart 19.2—Policies

19.201 General policy.

(a) It is the policy of the Government
to provide maximum practicable oppor-

19.201

tunities in its acquisitions to small
business, veteran-owned small busi-
ness, service-disabled veteran-owned
small business, HUBZone small busi-
ness, small disadvantaged business, and
women-owned small business concerns.
Such concerns must also have the max-
imum practicable opportunity to par-
ticipate as subcontractors in the con-
tracts awarded by any executive agen-
cy, consistent with efficient contract
performance. The Small Business Ad-
ministration (SBA) counsels and as-
sists small business concerns and as-
sists contracting personnel to ensure
that a fair proportion of contracts for
supplies and services is placed with
small business.

(b) Heads of contracting activities
are responsible for effectively imple-
menting the small business programs
within their activities, including
achieving program goals. They are to
ensure that contracting and technical
personnel maintain knowledge of small
business program requirements and
take all reasonable action to increase
participation in their activities’ con-
tracting processes by these businesses.

(c) The Small Business Act requires
each agency with contracting author-
ity to establish an Office of Small and
Disadvantaged Business TUtilization
(see section 15(k) of the Small Business
Act). For the Department of Defense,
in accordance with section 904 of Pub-
lic Law 109-163 (10 U.S.C. 144 note), the
Office of Small and Disadvantaged
Business Utilization has been redesig-
nated as the Office of Small Business
Programs. Management of the office is
the responsibility of an officer or em-
ployee of the agency who, in carrying
out the purposes of the Act—

(1) Is known as the Director of the
Office of Small and Disadvantaged
Business Utilization, or for the Depart-
ment of Defense, the Director of the Of-
fice of Small Business Programs;

(2) Is appointed by the agency head;

(3) Is responsible to and reports di-
rectly to the agency head or the deputy
to the agency head (except that for the
Department of Defense, the Director of
the Office of Small Business Programs
reports to the Secretary or the Sec-
retary’s designee);

(4) Is responsible for the agency car-
rying out the functions and duties in
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sections 8, 15, 31, 36, and 44 of the Small
Business Act;

(5) Works with the SBA procurement
center representative (PCR) (or, if a
PCR is not assigned, see 19.402(a)) to
identify proposed solicitations that in-
volve bundling and work with the agen-
cy acquisition officials and SBA to re-
vise the acquisition strategies for such
proposed solicitations to increase the
probability of participation by small
businesses;

(6) Assists small business concerns in
obtaining payments under their con-
tracts, late payment interest penalties,
or information on contractual payment
provisions;

(7) Has supervisory authority over
agency personnel to the extent that
their functions and duties relate to sec-
tions 8, 15, 31, 36, and 44 of the Small
Business Act;

(8) Assigns a small business technical
advisor to each contracting activity
within the agency to which the SBA
has assigned a representative (see
19.402)—

(i) Who is a full-time employee of the
contracting activity, well qualified,
technically trained, and familiar with
the supplies or services contracted for
by the activity; and

(ii) Whose principal duty is to assist
the SBA’s assigned representative in
performing functions and duties relat-
ing to sections 8, 15, 31, 36, and 44 of the
Small Business Act;

(9) Cooperates and consults on a reg-
ular basis with the SBA in carrying out
the agency’s functions and duties in
sections 8, 15, 31, 36, and 44 of the Small
Business Act;

(10) Makes recommendations in ac-
cordance with agency procedures as to
whether a particular acquisition should
be awarded under subpart 19.5 as a
small business set-aside, under subpart
19.8 as a section 8(a) award, under sub-
part 19.13 as a HUBZone set-aside,
under subpart 19.14 as a service-dis-
abled veteran-owned small business
set-aside, or under subpart 19.15 as a
set-aside for economically disadvan-
taged women-owned small business
(EDWOSB) concerns or women-owned
small business (WOSB) concerns eligi-
ble under the WOSB Program;

(11) Conducts annual reviews to as-
sess the—

48 CFR Ch. 1 (10-1-20 Edition)

(i) Extent to which small businesses
are receiving a fair share of Federal
procurements, including contract op-
portunities under the programs admin-
istered under the Small Business Act;

(i1) Adequacy of consolidated or bun-
dled contract documentation and jus-
tifications; and

(iii) Actions taken to mitigate the ef-
fects of necessary and justified consoli-
dation or bundling on small businesses;

(12) Provides a copy of the assess-
ment made under paragraph (c)(11) of
this section to the Agency Head and
SBA Administrator;

(13) Provides to the chief acquisition
officer and senior procurement execu-
tive advice and comments on acquisi-
tion strategies, market research, and
justifications related to consolidation
of contract requirements;

(14) When notified by a small busi-
ness concern prior to the award of a
contract that the small business con-
cern believes that a solicitation, re-
quest for proposal, or request for
quotation unduly restricts the ability
of the small business concern to com-
pete for the award—

(i) Submits the notification by the
small business concern to the con-
tracting officer and, if necessary, rec-
ommends ways in which the solicita-
tion, request for proposal, or request
for quotation may be altered to in-
crease the opportunity for competition;
and

(ii) Informs the advocate for competi-
tion of such agency (as established
under 41 U.S.C 1705 or 10 U.S.C. 2318) of
such notification;

(15) Ensures agency purchases using
the Governmentwide purchase card
that are greater than the micro-pur-
chase threshold and less than the sim-
plified acquisition threshold were made
in compliance with the Small Business
Act and were properly recorded in ac-
cordance with subpart 4.6 in the Fed-
eral Procurement Data System;

(16) Assists small business contrac-
tors and subcontractors in finding re-
sources for education and training on
compliance with contracting regula-
tions;

(17) Reviews all subcontracting plans
required by 19.702(a) to ensure the plan
provides maximum practicable oppor-
tunity for small business concerns to
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participate in the performance of the
contract; and

(18) Performs other duties listed at 15
U.S.C. 644(k).

(d) Small business specialists shall be
appointed and act in accordance with
agency regulations.

(1) The contracting activity shall co-
ordinate with the small business spe-
cialist as early in the acquisition plan-
ning process as practicable, but no
later than 30 days before the issuance
of a solicitation, or prior to placing an
order without a solicitation when the
acquisition meets the dollar thresholds
set forth at 7.107-4(a)(1). See also
7.104(4d).

(2) The small business specialist shall
notify the agency’s Director of the Of-
fice of Small and Disadvantaged Busi-
ness Utilization, and for the Depart-
ment of Defense, the Director of the Of-
fice of Small Business Programs, when
the criteria relating to substantial
bundling at 7.107-4(a)(1) are met.

(3) The small business specialist shall
coordinate with the contracting activ-
ity and the SBA PCR on all determina-
tions and findings required by 7.107 for
consolidation or bundling of contract
requirements.

[48 FR 42240, Sept. 19, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting section 19.201, see the List
of CFR Sections Affected, which appears in
the Finding Aids section of the printed vol-
ume and at www.govinfo.gov.

19.202 Specific policies.

In order to further the policy in
19.201(a), contracting officers shall
comply with the specific policies listed
in this section and shall consider rec-
ommendations of the agency Director
of the Office of Small and Disadvan-
taged Business Utilization, or for the
Department of Defense, the Director of
the Office of Small Business Programs,
or the Director’s designee, as to wheth-
er a particular acquisition should be
awarded under subpart 19.5, 19.8, 19.13,
19.14, or 19.15. Agencies shall establish
procedures including dollar thresholds
for review of acquisitions by the Direc-
tor or the Director’s designee for the
purpose of making these recommenda-
tions. The contracting officer shall
document the contract file whenever

19.202-1

the Director’s recommendations are
not accepted, in accordance with 19.506.

[85 FR 11758, Feb. 27, 2020]

19.202-1 Encouraging small business
participation in acquisitions.

Small business concerns shall be af-
forded an equitable opportunity to
compete for all contracts that they can
perform to the extent consistent with
the Government’s interest. When appli-
cable, the contracting officer shall
take the following actions:

(a) Divide proposed acquisitions of
supplies and services (except construc-
tion) into reasonably small lots (not
less than economic production runs) to
permit offers on quantities less than
the total requirement.

(b) Plan acquisitions such that, if
practicable, more than one small busi-
ness concern may perform the work, if
the work exceeds the amount for which
a surety may be guaranteed by SBA
against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are
established on a realistic basis that
will encourage small business partici-
pation to the extent consistent with
the actual requirements of the Govern-
ment.

(d) Encourage prime contractors to
subcontract with small business con-
cerns (see subpart 19.7).

(e)(1) Provide a copy of the proposed
acquisition package and other reason-
ably obtainable information related to
the acquisition to the SBA PCR (or, if
a PCR is not assigned, see 19.402(a)) at
least 30 days prior to the issuance of
the solicitation if—

(i) The proposed acquisition is for
supplies or services currently being
provided by a small business and the
proposed acquisition is of a quantity or
estimated dollar value, the magnitude
of which makes it unlikely that small
businesses can compete for the prime
contract;

(ii) The proposed acquisition is for
construction and seeks to package or
consolidate discrete construction
projects and the magnitude of this con-
solidation makes it unlikely that small
businesses can compete for the prime
contract; or

(iii) The proposed acquisition is for a
consolidated or bundled requirement.
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